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General Terms and Conditions for ICT Services

This document is a translation of the original German document.
The German texts in “Allgemeine Geschéaftsbedingungen fur
IKT-Leistungen, Ausgabe 2020" are binding in case of disputes.

A General provisions

1 Scope and applicability

1.1 These General Terms and Conditions (GTCs) govern the
execution, content and handling of contracts between the parties
“client” and “service provider”, hereinafter referred to as “con-
tract partners”, for services of all types in the area of information
and communication technology (ICT). These general terms and
conditions govern contracts for work, service contracts, and pur-
chase and lease agreements including but not limited to soft-
ware licensing, acquisition, maintenance and support of hard-
ware and software, services for development, customisation, im-
plementation, operation of applications, outsourcing, online ser-
vices and communication services.

1.2 The client refers to these GTCs in the tender documents
or when requesting a quote. The service provider acknowledges
that these GTCs apply by submitting a written quote or, in the
absence of such quote, at the latest when accepting the order.
The service provider's general terms and conditions of business
or delivery do not apply, even if they are referred to in the quote
or other related documents.

1.3  Any deviations from these GTCs must be expressly stated
in the tender documents or request for a quote and/or the quote,
and are only valid if mentioned in the contract.

2 Contractual components and order of precedence

2.1 In the event of conflicts between the various contractual
components, the contract itself takes precedence over these
GTCs, which in turn take precedence over the quote, which in
turn takes precedence over the specifications. The contracting
partners may agree otherwise in the contract.

3 Quote

3.1 The quote, including any presentations, is provided free of
charge.

3.2 If the quote and/or the tender documents deviate from the
client’s request, the service provider must expressly state this.

3.3 Unless otherwise stated in the request and/or the tender
documents, the service provider remains bound by the quote for
three months from the date of submission.

3.4 The parties may withdraw from contract negotiations with-
out any financial consequences at any time until the contract is
executed or the client accepts the quote with a written order; the
service provider nevertheless remains bound by its quote in ac-
cordance with 3.3 above.

4 Products and services, deliveries

4.1 The nature, scope and features of products and services
are set out in the contract, which may contain references to fur-
ther documents.
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4.2 Benefits and risks are transferred when the client takes
delivery of the service or product at the place of performance
(see 22 below).

5 Performance

5.1 The contracting partners notify each other immediately of
any circumstances arising on their respective sides that jeopard-
ise or could jeopardise the performance of the contract.

5.2 The contract is performed in accordance with recognised
methods, current standards and any instructions provided by the
client under the contract.

5.3 The service provider informs the client regularly about the
progress of the work and requests instructions from the client if
anything is unclear.

6 Subcontracting

6.1 The service provider may only use subcontractors with the
client's written consent. The client may not refuse to give con-
sent without sufficient grounds, although grounds that are sub-
ject to official secrecy are not disclosed. The service provider
remains responsible for providing the services to the client.

7 Documentation

7.1 The service provider supplies the client — before joint test-
ing if this is stipulated in the contract — with the instructions for
installation and use required to perform the contract or meet op-
erating needs in a form that the client can read, edit and copy.
The client may state in the request for a quote and/or in the ten-
der documents that technical maintenance documentation is to
be supplied. Unless otherwise stated in the contract, the docu-
mentation is supplied in the contract language or in English.

7.2 For applications that concern financial accounting or have
to be auditable for other reasons, the client's auditors must be
given access to the system documentation.

7.3 The client may copy the documentation for use in accord-
ance with the contract.

7.4  Where the service provider is required to rectify defects, it
updates the documentation as necessary at no extra charge.

8 Instruction

8.1 The service provider provides instruction to the client’s
staff to the extent agreed in the contract.

8.2 The service provider also provides the instruction agreed
in accordance with 8.1 above under its warranty at no extra
charge.

9 Cooperation by the client

9.1 The client informs the service provider in good time of all
its requirements for performing the contract.

9.2 The client gives the service provider access to its prem-
ises as necessary and makes the infrastructure needed to per-
form the contract available to the extent agreed in the contract.

9.3 Any other form of cooperation on the client’s part is spe-
cifically agreed in the contract.
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10 Remuneration

10.1 The service provider provides the services at fixed prices
(piece prices, discounts for quantity or volumes, time-sensitive
prices, all-inclusive prices, fixed contract prices) or on a time-
spent basis with an upper limit on its remuneration (cost cap). It
states all cost types and rates in its quote.

10.2 If the service provider invoices its services on a time-spent
basis, it provides a breakdown signed off by the relevant mem-
ber of the client’s staff together with the invoice. The breakdown
shows the services provided and hours worked per day by each
person involved. If it becomes apparent that the cost ceiling is to
be exceeded, the service provider must inform the client thereof
immediately in writing, stating the reason. The service provider
remains bound to the cost ceiling.

10.3 The remuneration compensates the service provider for all
services needed to perform the contract appropriately. In partic-
ular, it covers the cost of installation, documentation, instruction,
expenses, licence fees, packaging, transport and insurance as
well as any official taxes (e.g. value-added tax) applicable when
the contract is executed and the Advance Recycling Fee, both
of which can be shown separately.

10.4 Services are invoiced after they are provided or — where
agreed in the contract — after they are signed off, and invoices
are payable within 30 days of receipt, unless otherwise agreed
in the contract, in particular in the form of a payment plan.

10.5 Where partial payments (down-payments and instal-
ments) are agreed, the service provider can require the client to
secure the amount in a suitable manner (e.g. by means of a bank
guarantee).

10.6 The remuneration, specifically fixed prices, expense rates,
and cost ceilings, will only be altered during the term of the con-
tract if the contract provides for this.

11 Changes to services

11.1 The service provider informs the client of any improve-
ments and new developments that make a change to services
technically or economically expedient, explaining the conse-
quences of the change for the existing infrastructure and the
readability of data.

11.2 Both contracting partners may request changes to the
agreed services in writing through the staff members responsi-
ble (see 14.2 below). If these can be expected to have an effect
on costs or deadlines, a new quote must be produced within a
time frame agreed by the contracting partners. This hew quote
gives details of the estimated feasibility, the additional services
required and the effect on services, in particular as regards costs
and deadlines. It also indicates whether the provision of services
is to be partially or completely interrupted until a decision has
been made on the change and how such an interruption would
affect the remuneration and deadlines. The service provider is
only remunerated for the new quote if this has been expressly
agreed.

11.3 Unless otherwise agreed, the service provider continues
its work under the contract while proposed changes are under
discussion.

11.4 Changes to services and any changes to the remunera-
tion, deadlines and other points of the contract are set out in
writing in an addendum to the contract before they are carried
out. Any change to the remuneration is calculated at the rates
applicable when the change is agreed. Changes that have no

effect on costs, deadlines or quality can be agreed by having the
relevant members of the service provider's and the client’s staff
sign a change log.

12 Warranty of title

12.1 The service provider warrants and represents that its
quote and its services do not infringe any third parties’ rights.
The client guarantees that it will not infringe any third-party intel-
lectual property rights with its resources that it makes available
to the service provider.

12.2 The service provider defends itself against claims by third
parties due to infringement of rights at its own expense and its
own risk. The client informs the service provider of any such
claims in writing without delay and entrusts it, to the extent pos-
sible under the applicable procedural law, with the task of con-
ducting any legal proceedings and taking any appropriate action
to settle the dispute in or out of court. Subject to these condi-
tions, the service provider assumes the courts’ and lawyers’ fees
incurred by the client in connection with the dispute as well as
other reasonable costs and licence payments, compensation or
amends, provided the rights in question were not infringed by the
client using the service provider’s services in breach of the con-
tract.

12.3 If legal action is taken due to infringement of rights or pre-
cautionary measures are requested, the service provider may at
its own expense choose either to grant the client the right to use
its services free from any liability for infringement of rights or to
amend its services or replace them with other services that meet
the contractual requirements to an equivalent degree. If neither
is possible, the service provider must repay the remuneration
received for the unusable services after deducting a pro-rated
amount for the use of the services up to that point based on the
total duration (of a service) or normal use (of a product). If it is
not reasonable for the client to use the remaining services that
are unaffected by the intellectual property rights of third parties,
the client may demand a refund for all services and terminate
the contractual relationship altogether. The service provider re-
mains liable for any loss or damage in accordance with 17 be-
low.

13 Information security, confidentiality and data
protection

13.1 The contracting partners undertake to maintain the confi-
dentiality of facts and data that are neither in the public domain
nor generally accessible. This also applies to any third parties
involved in the contract. In case of doubt, facts and data are to
be treated as confidential. The duty to maintain confidentiality
applies before the contract is executed and continues to apply
after the contractual relationship has ended or after all agreed
services have been provided. Any legal obligation to disclose or
notify takes precedence over this duty.

13.2 The service provider may share the facts and the main
content of the request for a quote with potential subcontractors,
but it must otherwise treat the request as confidential.

13.3 Any advertising or publication of project-specific services
requires the prior written consent of the contracting partner, with
the latter also being mentioned as a reference.

13.4 If one of the contracting partners or a third party acting on
its behalf breaches the above duty to maintain confidentiality,
that contracting partner must pay the other liquidated damages,
unless it can prove that neither it nor the third party was at fault.
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The damages are equal to 10% of the total remuneration up to
a maximum of CHF 50,000 in each case. Payment of the liqui-
dated damages does not release the contracting partner from its
duty to maintain confidentiality. Entitlements to compensation
under the general principles of liability set out in Article 97 ff. of
the Swiss Code of Obligations and in 17 below continue to apply,
with the liquidated damages being deducted from any compen-
sation awarded.

13.5 The service provider and its staff undertake to comply with
the client’s operational, technical and security requirements, in
particular regarding access to premises and systems, provided
that the service provider was informed about these in writing be-
fore the contract was executed or subsequently agreed to them.

13.6 All valid provisions on data protection, security and official
or professional secrecy (Articles 320 and 321 of the Swiss Crim-
inal Code) must be complied with. In particular, the service pro-
vider must process personal data forwarded or accessible to it
on the client’s side only to the extent and for the purposes re-
quired to perform the contract.

13.7 The service provider is obliged to take technical and or-
ganisational measures to ensure data protection and information
security such as apply to the service provider in accordance with
legislation, administrative instructions, regulatory orders and/or
contracts, insofar as they relate to the services of the service
provider. The service provider documents these measures and
makes such documentation available to the client.

13.8 The service provider is obliged to inform the service pro-
vider immediately if it knows or suspects that information, which
it processes for the client, has been subject to unauthorised ac-
cess, has been passed on to unauthorised third parties, has
been lost or damaged, or has been (or may have been) other-
wise processed illegally or in violation of the contract. In addition,
the service provider must immediately take the necessary emer-
gency measures to secure the data and to prevent or minimise
any possible adverse consequences.

13.9 The service provider shall grant the client the opportunity
to effectively monitor compliance with the requirements relating
to data protection and information security that apply to the client
in accordance with legislation, administrative instructions, regu-
latory orders and/or contracts (e.g. by providing the reports of
security audits and/or authorising on-site audits at the service
provider's premises). The service provider is obliged to partici-
pate in all supervisory proceedings relating to the services to be
provided by it, and to provide information and documents as re-
quested. If the costs associated with this for the service provider
exceed the scope of ordinary contractual reporting and account-
ability, the service provider shall be entitled to reasonable remu-
neration for its participation.

13.10 Upon termination of the contract, and unless otherwise
specified in the contract, the service provider shall transfer to the
client or destroy data (including any copies) that it has processed
for the client, upon the express instruction of the client. The de-
struction of data must be documented by the service provider
and a copy of the corresponding documents must be delivered
to the client unprompted.

13.11 The contracting partners may enter into different or sup-
plementary agreements to the contract and may conclude fur-
ther contractual agreements, e.g. confidentiality agreements or
agreements about the processing of order data.

14  Deployment of staff

14.1 The service provider deploys only trustworthy, carefully
chosen and properly trained staff to provide services under the
contract, including secondary services. It replaces staff who the
client believes lack the requisite specialist knowledge or hinder
the performance of the contract in any other way within a rea-
sonable time frame at the client’s request.

14.2 The contracting partners agree the project organisation
and name the individuals responsible for each function.

14.3 Where the client deems that increased protection is
needed (e.g. for personal data), it can require the service pro-
vider to provide documentation on additional checks of the staff
deployed (e.g. criminal records). Details are set out in the con-
tract.

15 Default

15.1 The contracting partners are automatically in default if they
fail to meet deadlines agreed in the contract as giving rise to
default or fail to meet other deadlines within a reasonable time
frame after being reminded of them.

15.2 If the service provider is in default and the contract is still
not completely performed within a reasonable time frame speci-
fied by the client, the client has the following options:

e Insist on performance by the service provider and claim
compensation for loss or damage caused by the service
provider’s non-performance.

e Inthe case of services provided under a contract for work
and services, arrange a replacement itself or through a
third party at the service provider's expense, requiring the
service provider to hand over the documentation and ma-
terials (including source code) produced specifically for
the client under the contract or for which a handover has
been specially agreed (e.g. under escrow arrangements).

e Waive performance of the contract and claim compensa-
tion for loss or damage caused by the service provider's
non-performance where the latter is at fault.

e Waive performance of the contract and partially or com-
pletely cancel the contract retroactively as of the time of
execution, declaring any prior performance affected by
the cancellation to be null and void and claiming compen-
sation for loss or damage incurred as a result of the can-
cellation where the service provider is at fault. In the case
of ongoing contracts, the retroactive cancellation of the
contract is replaced by extraordinary termination with im-
mediate effect.

15.3 If the service provider is in default, it is liable for liquidated
damages in respect of the deadlines specified in the contract,
unless it can prove that neither it nor third parties contracted by
it are at fault. The damages are equal to 0.1% of the total remu-
neration per day for each default up to a maximum of 10% of the
total remuneration for one-time services or 10% of the annual
remuneration for recurring services. The damages are payable
even if the services have been accepted without reservation or
the client makes use of the legal recourse outlined in 15.2 above.
Payment of the liquidated damages does not release the service
provider from its other contractual obligations. The client re-
mains entitled to claim compensation in accordance with 17 be-
low, with the liquidated damages being deducted from any com-
pensation awarded.

15.4 If the clientis in arrears with payment, the service provider
is not entitled to interrupt and/or withhold its services. However,
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it is entitled to statutory interest on late payments.

16  Warranty

16.1 The service provider warrants and represents that prod-
ucts and services it provides under the contract for work and
services meet the agreed specifications, as well as any specifi-
cations the client may expect in good faith based on the state of
the art when the contract is executed, without these needing to
be specially agreed (unless otherwise stated in the contract).

16.2 Where a defect is found, the client may demand that it be
rectified free of charge or that a deduction be made from the
remuneration to reflect the reduced value. The service provider
must rectify the defect within a reasonable time frame and bear
all costs arising from the rectification.

16.3 If the service provider does not rectify the defect or fails to
rectify it on time or successfully, the client may make a deduction
from the remuneration to reflect the reduced value. In the case
of significant defects, it may take action in accordance with 15.2
above.

16.4 Defects must be reported within 60 days of their discovery.
The warranty expires one year after delivery or sign-off. Spare
parts intervals are reset after defects are rectified. Rectification
of defects deliberately misrepresented by silence can be de-
manded up to ten years after delivery or sign-off.

16.5 Services provided after the warranty has expired may be
invoiced on the basis of normal market terms.

16.6 Deviating warranty provisions, such as service guarantees
for third-party products or the agreement of service levels (e.g.
for operating/response/repair times and/or availability in connec-
tion with maintenance, support, outsourcing, online or commu-
nication services) as well as the consequences of non-compli-
ance with these (e.g. conventional penalties/credits, extraordi-
nary termination), are to be regulated in the contract or in sup-
plementary documents (clause 4.1).

17  Liability

17.1 The service provider is liable for any loss or damage
caused by itself, its agents and its subcontractors in connection
with the contractual relationship, unless it can prove that neither
it nor the agents/subcontractors are at fault. Unless otherwise
agreed in the contract, liability for ordinary negligence is limited
to CHF 1 million per contract.

17.2 To the extent that the law allows, any liability for lost profits
is excluded.

18 Replacements and maintenance

18.1 The service provider undertakes to supply the client with
replacement parts/products for at least five years after hardware
is delivered or signed off. Any other replacement period must be
stated in the contract.

18.2 The service provider undertakes to maintain the hardware
and software originally supplied to the client for at least four
years after the one-year warranty expires. Any maintenance
work required by the client is performed under contract on the
basis of normal market terms.

19 Consequences of ending the contractual relationship

19.1 The contracting partners agree in the contract which ma-
terials, data and documents provided under the contract are to

be returned to the other contracting partner or destroyed after
the end of the contractual relationship, and the time frame for
this.

19.2 If the contract is terminated on any legal grounds whatso-
ever, the service provider shall assist the client, if necessary and
for appropriate remuneration, in the instruction of any new pro-
vider, in the return or transfer, to the client or to a new provider,
of the data processed by the service provider for the client (in
the agreed format or in a common format that is reusable for the
client), as well as in the return or transfer of the hardware and
software that the service provider operated for the client, includ-
ing the surrender of current, electronically editable versions of
documentation prepared in connection therewith by the service
provider under the contract.

20 Data processing location

20.1 Unless otherwise stated in the contract, the service pro-
vider must process data on behalf of the client in Switzerland
and in accordance with Swiss law.

21 Assignment, transfer and pledging

21.1 Rights and obligations arising from the contractual rela-
tionship may not be assigned, transferred or pledged to third par-
ties without the prior written consent of the contracting partner.
The client only refuses to give its consent to the assignment and
pledging of claims by the service provider in justified cases.

21.2 The service provider assumes the client’s liabilities in con-
nection with import certificates on delivery to the extent provided
for in the contract.

22  Place of performance

22.1 The place of performance for the service provider's ser-
vices is the place agreed in the contract or, in the absence of
such agreement, the client's address.

23  Applicable law and place of jurisdiction

23.1 The contractual relationship is subject to Swiss law unless
otherwise specified in the contract.

23.2 The terms of the Vienna Convention (United Nations Con-
vention on Contracts for the International Sale of Goods, signed
in Vienna on 11 April 1980) do not apply.

23.3 The place of jurisdiction is the client’'s domicile, unless oth-
erwise specified in the contract.

B Special provisions

24 Intellectual property rights
24.1 Rights to results of work

24.1.1  The rights to the results of work performed by the ser-
vice provider in performance of the contract pass automatically
to the client. These include in particular designs, documentation,
analyses etc. produced by the service provider as part of the
contractual relationship. Both contracting partners have rights of
use and disposal over ideas, processes and methods underlying
the results of work that are not protected by law.

24.1.2  This rule does not affect third-party products or the
service provider’'s pre-existing rights, unless these are insepara-
ble from the results of work. In such cases, the service provider
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grants the client a non-exclusive, transferrable right for an un-
limited period to benefit from the pre-existing rights for its own
purposes, unless stated otherwise in the contract.

24.2 Individual software rights

24.2.1  The exclusive rights to the individual software pro-
duced specially by the service provider for the client, including
source code, program descriptions and documentation, regard-
less of whether these are in written or machine-readable form,
transfer to the client on creation. Both contracting partners retain
rights of use and disposal over ideas, processes and methods
that are not protected by law. The software documentation (in
particular documented source code, complete with the overview,
data and function models and function description) and other
documents must be handed over to the client before sign-off and
on request before any instalments are paid.

24.3 Patent rights

24.3.1  Patent rights to inventions created in performance of
the contract belong to

e the client in the case of inventions created by its staff;

e the service provider in the case of inventions created by
its staff or by third parties contracted by it;

e both the client and the service provider in the case of in-
ventions created jointly by the client’s staff and the service
provider's staff or third parties contracted by the service
provider. The contracting partners do not charge each
other licence fees. Each may transfer its rights to third
parties or grant third parties usage rights without the
other’s consent.

24.4 Rights to standard software

24.4.1  The protection rights pertaining to standard software
remain with the service provider or with third parties. If these
rights are owned by third parties, the service provider guaran-
tees that it has the requisite usage and distribution rights.

24.4.2  The client acquires the non-exclusive right to use the
standard software to the extent agreed in the contract.

24.4.3  Depending on what is agreed in the contract, the right
to use the standard software may apply on an open-ended basis
or for a specified or unspecified period (until termination). Open-
ended usage rights are transferrable.

24.4.4  The client may make copies of the standard software
for backup and archiving purposes.

24.45  When hardware breaks down, the client is entitled to
use the standard software on replacement hardware at no extra
charge.

24.4.6  Licence provisions of the manufacturer are only valid
insofar as they relate to the regulation of rights (incl. rights of
use) to the software, including the consequences of any viola-
tions, are explicitly mentioned in the service provider’s quote and
are fully attached thereto, and are not contrary to mandatory pro-
visions of Swiss law, the tender documents, these General
Terms and Conditions or the other parts of the contract. This
also applies in particular with regard to the submission to Swiss
law and the place of jurisdiction pursuant to clause 23. The client
is only obliged to agree to such licensing provisions of the man-
ufacturer if this is expressly required in the service provider's
quote, and only on condition that these provisions relate exclu-
sively to the aforementioned contractual content and, moreover,
to the execution of the contract exclusively in the direct relation-
ship between the service provider and the client in accordance

with the commercial and legal terms and conditions agreed be-
tween them, without the manufacturer having any claims against
the client.

2447 If the service provider's services contain Open
Source Software, the service provider make explicit reference
to this in the quote and also in the event of any subsequent
change to the service, stating the licensing conditions under
which the Open Source Software is provided to the client.

25 Testing and sign-off of goods and services

25.1 The service provider undertakes to submit for testing only
deliverables that are ready for testing, i.e. are complete and have
been debugged, e.g. complete systems, hardware, software,
work results from services, concepts and documents. The client
may request testing records.

25.2 The contracting partners agree the conditions for the test,
which must as a minimum include the following: testing dead-
line(s), joint testing schedule(s), testing procedures, testing cri-
teria (e.g. functions, availability, key performance indicators),
definition of defects and client’s duty to cooperate.

25.3 The service provider informs the client in a timely manner
that it is ready for testing. A record is kept of the testing and its
results and is signed by both contracting partners.

25.4 Partial testing for partial services are possible by mutual
agreement but do not replace the successful testing of the over-
all service.

25.5 If no defects are found during testing, the service is
deemed to be successful and signed off in the work contract
once the testing record is signed.

25.6 Likewise, if insignificant defects are found during testing,
the service is considered to have been successfully tested and
signed off in the work contracts when the testing record is
signed, unless stated otherwise in the contract. The service pro-
vider shall rectify the defects found free of charge by a reasona-
ble deadline appropriate to the circumstances and agreed by
both contracting partners.

25.7 Unless otherwise agreed by the contracting partners (see
25.2 above), defects are deemed to be insignificant if they do not
have a material effect on the use or the security of the service to
be tested.

25.8 If significant defects are found, the testing is deemed to be
unsuccessful. The service provider shall rectify the defects found
immediately and invite the client to carry out another test in due
course. If significant defects are also found in this further test,
the procedure set out in 15.2 above applies.

25.9 Unless otherwise agreed by the contracting partners (see
25.2 above), a defect qualifies as significant if it has a material
effect on the use of the service to be signed off.

25.101f the client declines to take part in the test even though
the conditions for it are met (see 25.1 and 25.3 above) and de-
spite having been reminded and given a reasonable deadline,
the service shall be deemed to have been tested successfully
and signed off in the work contracts.

26  Purchase of hardware

26.1 Purchased hardware is deemed to have been delivered
when the delivery note is signed by the person designated by
the client at the agreed delivery address.

26.2 The service provider installs the purchased hardware at
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the agreed location in accordance with the installation instruc-
tions and puts it into operation, unless expressly agreed other-
wise in the contract.

27 Hardware maintenance

27.1 Hardware maintenance includes repairing or replacing
broken or faulty parts to restore normal operation as well as car-
rying out technical upgrades. Preventive maintenance is carried
out to ensure continued operation to the extent required by the
manufacturer’s instructions and current practices. Parts that
have been replaced become the service provider’'s property, un-
less the client’s information security and data protection policies
do not allow this. In such cases, the original parts remain the
client’s property without giving rise to additional costs.

27.2 When hardware develops a fault, the service provider
takes part in efforts to determine the cause of the fault at the
client’s request, even if the fault involves interaction between a
number of systems and/or components. If the service provider
can prove that the fault was not caused by the hardware it is
responsible for maintaining, this work is invoiced separately.

28 Software maintenance

28.1 Software maintenance includes fixing bugs as well as up-
dating and upgrading programs (new releases). Charges may
be made for adding new functions.

28.2 When software develops a fault, the service provider takes
part in efforts to determine the cause of the fault at the client’s
request, even if the fault involves interaction between a number
of systems and/or components. If the service provider can prove
that the fault was not caused by the software it is responsible for
maintaining, this work is invoiced separately.

28.3 Wherever possible, the service provider also rectifies soft-
ware faults caused by the client or a third party. It does so at the
client’s request and for a fee to be agreed in advance.

28.4 The client is not obliged to adopt every new software ver-
sion, but the service provider is entitled to discontinue mainte-
nance of older software versions after allowing for a reasonable
transition period (12 months, unless otherwise agreed).

29  Operating hours, response time and fault rectification
time, availability

29.1 The service provider accepts fault reports and provides
services (e.g. maintenance and support, system monitoring)
during operating hours. The response time during operating
hours is measured from the moment a fault is reported until the
moment work begins to rectify it. The fault rectification time is
measured from the moment the fault is reported until the mo-
ment it is fully rectified.

29.2 Unless otherwise agreed,

e operating hours are Monday to Friday from 8 a.m. to 5
p.m. (not including national public holidays or local public
holidays in the place of performance); and

e the response time is four hours.

29.3 The service provider begins work to rectify the fault within
the response time and completes it within a fault rectification
time to be agreed as appropriate in accordance with any fault
classification specified in the contract as required.

29.4 At the client’s request, the service provider also provides
its services outside operating hours for an additional fee.

29.5 The availability of services is governed by the contract.
Otherwise, services provided automatically over a network must
have around-the-clock availability of at least 99.80% per quarter.
This means that they may be unavailable for a maximum of 44
hours per quarter, including any foreseeable maintenance inter-
ruptions. The service provider shall apply foreseeable mainte-
nance interruptions outside the operating hours and notify the
client thereof as early as possible.

30 Notification

30.1 The service provider shall notify the client as soon as pos-
sible in advance of its plans to make any changes with regard to
the service provision or the suspension of services, particularly
if the changes will not take effect until after the next possible
termination date.

31 Termination of fixed-term contracts

31.1 Open-ended contracts (e.g. contracts for maintenance
and support, outsourcing, online or communication services) can
be terminated at any time, subject to a contractually agreed min-
imum contract term. Termination may be limited to certain parts
of a contract, provided adjustments to the remuneration are
agreed. The notice period is 12 months for the service provider
and three months for the client, unless otherwise specified in the
contract.

31.2 If a contract is terminated, any prepaid fees are refunded
pro rata.

31.3 Either contracting partner may terminate a fixed-term con-
tract or open-ended contract without notice at any time if the
other partner commits a serious breach of its terms. In this case,
the remuneration is calculated pro rata or, in the case of a one-
time payment, proportionally on the basis of 60 months worked,
without prejudice to the right to claim compensation.

31.4 Additional termination arrangements are to be agreed as
necessary.

32 Secondment, self-employed contractors

32.1 If the service provider offers staff secondment on a com-
mercial basis, this is subject to the Employment Services Act.
The service provider must ensure that the necessary permits
and contracts are in place for the staff deployed, register them
for social security and provide evidence of these facts on re-
quest.

32.2 If staff are seconded to the client, the service provider is
responsible for carefully selecting them in good faith on the basis
of their professional and personal suitability. The client is re-
sponsible for ensuring that the instructions given to the se-
conded staff are correct and expedient and for monitoring and
controlling the services to be provided.

32.3 Ifthe service provider is a natural person, that person must
include with the quote proof that he or she is self-employed and
affiliated to a cantonal compensation office. The client is not lia-
ble for any social security contributions (old age and survivors’
insurance, disability insurance, unemployment insurance etc.) or
any other benefits, in particular in the case of accidents, sick-
ness, disability or death.

32.4 If seconded staff or self-employed contractors are involved
in any other work that could affect the performance of the con-
tract, this must be agreed in advance with the client. The client
must be informed immediately of any foreseeable absences.
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